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! In the brief of appellants the following arguments are

j
made:

(a) The appellee Hugo has suffered no disability.

1. That inasmuch as the applicable portions of the

, Act (Sees. 8 (c) (21), 8 (e), Title 33 U. S. C. §§908 (c)

(21), 908 (e) ) were adopted by Congress from Section

15 of the Workmen's Compensation Law of the State of

i
New York, the known and settled construction thereof



by the courts of New York will be deemed to have been

adopted by Congress, together with the text (Appellant'^

Br. 9, 10).

2. That the known and settled construction of Section

15 of the Workmen's Compensation Law of the State of

New York does not permit of an award of compensation

for partial disability where the employee sufifers no de-

crease in earnings because of an injury (Appellants'

Br. 10-13, inc.).

The appellee takes no exception to the first argument,

nor to the authorities cited in support thereof, but urges

that the Federal Courts in construing the Act are not

"conclusively bound" to give it the same construction

given to the Workmen's Compensation Law of the

State of New York (Appellee's Br. 23).

In support of this proposition appellee relies on Spratt

V. Crowell, 4 F. Supp. 368 (D. C. Ala), (Appellee's Br. 25),

in which the court stated that the only question pre-

sented was whether the injured employee must accept

work of an entirely different character and of a kind

not covered by or within the protection of the Act. The

court recognized that under the provisions of the Work-

men's Compensation Law of the State of New York,

from which the provisions of the Act in question were

adopted, the New York courts had held that a partially

divsabled workman is required to take any lighter work

that may be tendered him. The court, however, held

that under the Act the work tendered must likewise

be within the protection of the Act and that the injured
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ongshorcman whose claim was being considered was not

•equired to accept the tendered work of cutting grass.

\ssuming this to be a proper interpretation of the Act,

:he case has no appHcation here for as pointed out, the...
ippellee Hugo has received a promotion and increase in

salary in the same employment (Appellants' Br. p. 8).

The appellee takes exception to the second argument

by stating that the New York cases cited by appellants

do not support the contention (Appellee's Br. 23).

It is contended that the cases of Jordan v. Decorative

Co., 230 N. Y. 522, 130 N. E. 634; Gillespie v. McClintic-

Marshall Co., 215 App. Div. 734, 212 N. Y. S. 8,8, and

Majors v. James Forrestal Co., 244 App. Div. 856, 279

N. Y. S. 779, are not pertinent to the issues here. In each

of these cases an award of compensation for partial dis-

lability was denied where the employee, although capable,

refused employment which would have allowed of earn-

|ings equal to those before the injury. With this conten-

I'tion we cannot agree. These decisions result from the

'settled construction given by the courts of New York

that where the employee suffers no decrease of earnings

because of any injury, no award of compensation may
be made. Necessarily, where the injured employee refuses

employment and thus himself prevents such earnings,

he is not entitled to an award of compensation and

these decisions so hold.

Appellee states that Sullivan v. G. B. Seely Son, 226

App. Div. 629, 236 N. Y. S. 377, affirmed 252 N. Y.

621, 170 N. E. 167, did not involve any question relating



to the present issue (Appellee's Br. 23). This case, which

as stated in appellants' brief at page 12, is substantially

identical to the case at bar, cannot thus be disposed of,

but on the contrary it appears that this case involves

and disposes of the question presented in the case at bar, i

as do the cases which follow it, to-wit:

Griffin v. Cruikshank Co., Ill App. Div. 831, 237

N. Y. S. 786;

Smith V. Surf Apartments, 227 App. Div. 832, 237

N. Y. S. 897;

Beach v. Travelers' Ins. Co., 233 App. Div. 55, 252

N. Y. S. 1;

Morris v. Morris, 234 App. Div. 187, 254 N. Y. S.

429;

Naxy V. Adwol Co., Inc., 254 N. Y. S. 961 (Appel-

lants' Br. 13)

and

Op. State Industrial Commission, 22 St. Dept. Rep.

270;

Reid V. Central Hudson Gas, etc. Co., 3>2> St. Dept.

Rep. 145;

Humphreys v. Chevrolet Motor Car Co., 191 Ap p
Div. 4, 181 N. Y. S. 3;

Pottle V. William H. Atkinson Co., 215 App. Div.

739, 212 N. Y. S. 902 (Appellants' Br. 11, 12),

which preceded it, none of which is referred to by appellee.
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The case of Czaus v. LaLance Grosjean Mfg. Co., 230

^ JApp. Div. 586, 246 N. Y. S. 50, relied upon by appellee

^' [(Appellee's Br. 14) is not to the contrary. In that case

' ^he injured employee was a machine nailer earning

$25.33 per week and was offered suitable work by his

^employer at $20.00 per week, which he refused, and

[worked as a real estate salesman. The court reversed an
I

laward of compensation based on the lesser earnings as a

•real estate salesman, stating:

"The board has ignored this offer of suitable

employment in fixing earning capacity and has

fixed it at much less, based upon claimant's actual

earnings during the time he was actually employed
as a real estate salesman. We see nothing * * * to

justify fixing earning capacity at less than the

amount offered by the employer, beginning at the

time of the offer."

It was with reference to these facts that the court used

the language quoted by appellee, to-wit:

''It was claimant's duty to make an effort to do
the 'suitable' work offered to him, unless he was
willing to have his earning capacity fixed accordingly.

The award must be fixed upon the basis of claimant's

capacity to earn, and not alone on actual wages
received."

The case of Candado Stevedoring Corp. v. Locke, 63 F.

(2d) 802, 803 (C. C. A. 2), cited by appellants in sup-

port of their first argument (Appellants' Br. 9, 10, 13)

and cited by appellee (Appellee's Br. 13, 14) against

appellants' second argument, does not support appellee's

contention. In that case the injured longshoreman was



able to do light work, but the deputy commissioner

nevertheless awarded him compensation as "without

earning capacity," which order was reversed. It was

with reference to these facts that the court used the

language quoted by appellee, to-wit:
,

"What Bloomburg (the injured employee) actually'

earned is not the basis of the computation, but

what was his earning capacity. The fact that he has

actually earned nothing since December 22, 1930,

is not the test of the amount of his compensation.

Such has been the uniform construction of the New
York State Compensation Statute (Consol. Laws
N. Y. c. 67) on which Section 8 (c) (21) of the

Longshoremen's and Harbor Workers' Compensa-
tion Act was modelled." (Section 908 (c) (21) Title

31, United States Code)."

The court cited in support of this quotation. Mead v.

Buffalo General Electric Co., 212 App. Div. 191, 208

N. Y. S. 499, cited by appellee (Appellee's Br. 14). In

this latter case the injured employee, although able to

work, did not do so and in reversing a compensation

award based on actual earnings, the court used the

language quoted by appellee (Appellee's Br. 14, 15).

We believe it correct to say that actual earnings are

not the basis of an award under the statute as construed

by the New York courts where the earnings are less than

the injured employee was capable of earning, but where

the actual earnings are equal to those prior to injury

no economic loss has resulted and no award of com-

pensation may be made.

We see no value in referring to decisions by courts of



sates other than New York, as the many decisions on

tie varying statutes of the several states are of no aid

kre in construing the language of the Act. We point

ut that appellee, however, has been forced to look

((Sewhere for authority and cites and relies upon Roller

: Warren, 129 Atl. 168 (Vt.) (Appellee's Br. 12); and

ostal Telegraph Cable Co. v. Industrial Accident Com-

ission of Califor?iia, 3 Pac. (2d) 6 (Cal.) (Appellee's

r. 13). It is further to be noted that the quotation

om Schneider's, Workmen's Compensation Law, Vol. 2,

t^cond Edition, §402, p. 1441 (Appellee's Br. 10), is based

n cases from New Jersey, California and Maine, but

ot on decisions of the courts of New York.

It is, of course, necessary to examine the decisions of

he Federal Courts and appellants have heretofore

bferred to (Appellants' Br. 13) Hartford Accident &
mdemnity Co. v. Hoage, 85 F. (2d) 420 (Ct. App. Dist.

'f Col.) which case is cited by appellee (Appellee's Br.

jl). The case of Luckenbach Steamship Co. v. Norton,

'J6
F. (2d) 764, 765 (C. C. A. 3) relied on by appellee

Appellee's Br. 15) is subject to similar criticism. It does

ot appear that the appellant in that case either called

he court's attention to the binding force of the con-

truction given to the New York statute by the courts of

hat state, nor to the authorities construing the same.

fhe decision in that case rests entirely on decisions con-

truing the New Jersey statute, apparently taken from

1 C. J. §583, p. 865, which contains no reference to the

:nown and settled construction given to the New York

tatute.
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It is contended by appellee that a different rule of

construction should apply to the Act than to the Work-

men's Compensation Law of the State of New York

because under the latter statute (McKinney's Consoli-

dated Laws of New York, Book 64, Workmen's Com-

pensation Law, Sec. 123), the jurisdiction of the depart-

ment is continuing (Appellee's Br, 24), whereas it is

stated that under the Act the right of compensation might

be barred by time limitation (Appellee's Br. 15, 24).

This contention is predicated upon the provision of Sec.

13 (a) of the Act (Title 33 U. S. C. §913 (a) ) providing

that the right to compensation for disability shall be

barred unless a claim therefor is filed within one year

after the injury, and Sec. 22 of the Act (Title 33 U. S. C,

§922, 48 Stat. 807), limiting the authority of the deputy

commissioner to review a compensation case to "one year

after date of the last payment of compensation" (Ap-

pellee's Br. 15, 16). In support of this contention ai:)pellee

cites Luckenbach Steamship Co. v. Norton, 96 F. (2d)

764 (C. C. A. 3). The court in the language quoted by

appellee (Appellee's Br. 17), states that:

" * * * it would seem that an employer who has

continued to pay the employee full wages has already

paid him more than he could have been required

to pay under the Act, and should not be required

to pay more."

and then continues:

" * * *
. But, if, by merely paying an employee

full wages during the one-year period of limitation

for filing a claim for compensation, an employer
could possibly escape liability to pay any com-



pensation thereafter, he would thus defeat the

purpose of the Act."

: The court docs not answer the question as to whether

!;his result would follow, but as stated above, decides

phat on the authority of cases other than those con-

struing the New York statute that the payment of full

jwages is not a bar to the award of compensation. Inas-

much as this decision approves the rule of construction

given by the New York courts, there should be no reason

for failing to follow that construction unless some differ-

jence in the Act and the New York statute requires.

I

i

Sec. 12 of the Act (Title 33 U. S. C. §912), and Sec. 18

iof the Workmen's Compensation Law of the State of

[New York both provide for a thirty-day notice of injury,

|the failure to give which, unless excused by the pro-

jvisions of the respective sections, bars the right of claim.

jSec. 13a of the Act (Title 33 U. S. C. §913a) referred to

by appellee as barring right to compensation unless

claim be filed within one year after the injury, also

provides that such claim may be filed within one year

after the date of the last payment of compensation.

Although not identical in all respects, this section is

similar to Sec. 28 of the Workmen's Compensation Law
of the State of New York, as it existed at the time of

the adoption of the Act, which similarly provided that

the right to claim compensation is barred unless a claim

be filed within one year after injury. See Davis v. Rust,

231 App. Div. 336, 247 N. Y. S. 309.

So far as the question here presented is concerned.
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there is no difference between the Act and the Work-

men's Compensation Law of the State of New York,

due to the fact that under Sec. 123 of the latter the juris-

diction of the department is continuing, whereas under

Sec. 22 of the Act (Title 33 U. S. C. §922, 48 Stat. 807),

the deputy commissioner may only review an award

prior to one year after the date of the last payment of

compensation. By Sec. 14 (h) of the Act (Title 33 U. S. C.

§914 (h) ), it is provided:

"The deputy commissioner (1) may upon his own
initiative at any time in a case in which payments
are being made without an award, and (2) shall in

any case where right to compensation is contro-

verted, or where payments of compensation have

been stopped or suspended, upon receipt of notice

from any person entitled to compensation, or from

the employer, that the right to compensation is

controverted, or that payments of compensation
have been stopped or suspended, make such in-

vestigations, cause such medical examinations to be

made, or hold such hearings, and take such further

action as he considers will properly protect the

rights of all parties."

This would empower the deputy commissioner to

avoid any alleged power on the part of an unscrupulous

employer to escape liability for compensation by first

employing and thereafter discharging or otherwise fail-

ing to continue to pay to an injured employee wages at

least equal to those received prior to injury.

It is submitted that there is no valid ground for dis-

tinguishing the New York statute and the Act so as to

refuse to follow the known and settled construction of
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lie former, which, as recognized in Luckenbach Steamship

;o. V. Norton, 96 F. (2d) 764, (C. C. A. 3), is proper;

lor is there any vaHd ground for urging that such con-

jtruction may result unfairly to an injured employee.

I
(b) There is no evidence to support the alleged

decrease in wage-earning capacity.

; In the brief of appellants it was argued that there is

|io evidence to support the alleged decrease in wage-

arning capacity. The appellee attempts to meet this

iontention by citation of authorities referring to the

lifficulty in making such determination (Appellee's Br.

18, et seq.). Without reviewing the cases cited by ap-

bellee it is sufficient to say that appellants' contention

jiere is that there is a total lack of evidence to support

|;he finding of the appellee deputy commissioner and

';he appellee has failed to point out any evidence upon

iWhich the finding may be supported.

' Respectfully submitted,

Lawrence Bogle,

Cassius E. Gates,

Edward G. Dobrin,

Solicitors for Appellants.




